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Electronic submission to: 1605bgeneralguidelines.comments@hq.doe.gov

Re: The Clean Energy Group’s Comments on the Department of Energy’s Federal Register Notice (68203), 10 CFR Part 300, General Guidelines for Voluntary Greenhouse Gas Reporting; Proposed Rule.

The Clean Energy Group (CEG) is pleased to offer the following comments regarding the proposed revisions to the General Guidelines for voluntary reporting of greenhouse gases (GHG) under the Energy Policy Act of 1992.  

CEG is a coalition of electric generating and electric distribution companies that share a commitment to responsible environmental stewardship. Members include Calpine Corporation, Conectiv Energy, Consolidated Edison, Inc., Entergy Corporation, Exelon Corporation, KeySpan, National Energy & Gas Transmission, Inc., Northeast Utilities, PG&E Corporation, Public Service Enterprise Group, Inc., and Sempra Energy. With plants in operation or under development throughout the country, member companies have a generation mix of more than 120,000 MW that includes substantial coal-, oil-, and gas-fired generation, as well as nuclear, hydroelectric and renewable assets.

CEG member companies have reported GHG emissions and reductions under the Department of Energy’s (DOE’s) current 1605(b) program and plan to continue reporting in the future under the revised Guidelines. In addition, CEG companies have voluntarily undertaken other GHG initiatives including the reporting of GHG emissions and reductions under other international, federal, state and private programs; development of GHG action plans and the establishment of GHG emission reduction targets. Thus, CEG has a keen interest in the Department’s proposed rulemaking with respect to the 1605(b) program General Guidelines. 

CEG has identified several issues related to the proposed revisions to the General Guidelines that it would like to focus its comments on. Subsequent to the Department’s release of its proposed Technical Guidelines, CEG plans on submitting comments on those guidelines as well.
1) Two-Tiered Approach of Reporting and Registering GHG Emissions and Emissions Reductions

DOE indicates in the proposed rule that the General Guidelines continue to provide considerable flexibility to those who wish to report GHG emissions or emissions reductions, as in the past. In addition, the Department is offering a mechanism for entities that are able to meet additional requirements to register their emission reductions and to receive recognition for these reductions. CEG believes that this two-tiered approach is very appropriate for allowing the right level of flexibility for those entities just starting the reporting process or those just interested in reporting their emissions and emissions reductions versus those entities ready to pursue eligibility for registration in the 1605(b) GHG Registry.

2)  Baseline Protection 

On February 14, 2002, the President directed the Secretary of Energy to “recommend reforms to ensure that businesses and individuals that register reductions [under section 1605(b) of the 1992 Energy Policy Act] are not penalized under a future climate 

policy. . ..”  Baseline protection policies are a critical component of a successful voluntary reduction program.  Industry must justify capital expenditures to shareholders.  This can be extremely difficult when the capital expenditures at issue are for voluntary reduction programs.  The justification becomes even more difficult if there is no assurance that the voluntary investment will be recognized in the development of future administrative and legislative programs or, even worse, will make it more difficult for the company to comply with such future programs.

The President correctly recognized that baseline protection policies would encourage participation in DOE’s 1605(b)’s voluntary greenhouse gas reduction program by removing the risk that future climate policy will penalize early reduction activities.   As the Electric Power Industry Climate Initiative (“EPICI”) has explained in prior comments, existing law provides a more than adequate basis for formulating and adopting a policy of baseline protection through recognition or certification of reported reductions.  

The revised Guidelines fail to achieve the President’s goal and directive because they do not provide baseline protection.  This failure to provide baseline protection creates a significant disincentive for early reductions.  Consequently, CEG strongly urges DOE to reconsider this issue, and to provide industry with reasonable assurance that voluntary investments will be recognized, and not penalized, in future climate policies.

3) Ability to Register Only Post-2002 Emission Reductions

CEG is also concerned that the Department’s proposed revisions to the GHG reporting Guidelines would only allow entities to register GHG reductions achieved after 2002. CEG strongly suggests that this is a poor policy decision. Many public and private entities have undergone significant effort and expense to report their GHG emissions and reductions since the inception of the 1605(b) program and the existing guidelines in 1994.  It is counter-productive to now discount or disregard those significant efforts carte blanche.  Moreover, allowing entities to register only post-2002 GHG reductions is tantamount to penalizing progressive, forward-thinking companies that have taken it upon themselves since 1990 to demonstrate environmental leadership by voluntarily reducing their GHG emissions. Since, in many cases, a significant amount of the GHG emission reduction potential of such companies has already been realized, establishment of a 2002 baseline could jeopardize compliance with any potential mandatory programs, or at least make compliance much more onerous. Accordingly, DOE should recognize early voluntary efforts that have been undertaken under the revised guidelines and allow them to be registered as long as they can meet the new criteria for registration.  Such recognition will encourage continued and new participation in voluntary GHG programs.  

CEG agrees with the proposal that emissions reductions currently contained in the 1605(b) database (from the 2002 and prior reporting years) should be recast to meet the criteria established through this revision process. Many of the CEG companies have reported emission reduction projects to the 1605(b) database that provide a track record of real GHG emission reductions achieved to date. CEG companies have reported on emission reduction projects ranging from carbon sequestration and fuel switching to renewable energy and energy efficiency.  While re-evaluating the projects under the revised Guidelines will likely be challenging, this approach provides an opportunity for entities to reaffirm high quality projects and to create a public record of their past actions that will have more credibility.  Furthermore, by demonstrating DOE’s commitment to recognize emission reductions that are achieved under DOE guidelines, and by finding a way to continue recognizing such reductions even after such guidelines change, DOE will enhance the integrity of the 1605(b) program in the eyes of many stakeholders. 

In summary, then, CEG suggests that if a company was proactive in taking voluntary actions to reduce and sequester GHG emissions and reported its emissions, emissions reductions and sequestration activities under the current 1605(b) program relative to a base-year of 1990, then it should be allowed to recast its earlier reports for evaluation under the new 1605(b) Registry. The revised 1605(b) GHG Registry should be open and available for all who want to both register and ‘bank’ their GHG reduction credits, as long as the reductions are real and verifiable under the updated 1605(b) Guidelines.  
To satisfy the Department’s objective of addressing the President’s goal of reducing U.S. GHG emissions intensity by 18% between 2002 and 2012, it would be appropriate to count only those reductions achieved after 2002 towards the achievement of that goal. However, this is not a good reason for disallowing legitimate GHG emissions reductions achieved after 1990 that satisfy the proposed criteria from being registered under the new program.

4) Definition of  Entity-Wide Reporting 

CEG agrees with the notion that a reporting entity that aims to illustrate and register emission reductions to the 1605(b) program should provide an entity-wide accounting of its GHG emissions – otherwise called the entity’s carbon footprint.  Based on the experience many of the CEG companies have with the WRI/WBCSD GHG Protocol, the California Climate Action Registry, EPA’s Climate Leaders Program and other emerging GHG registries, the issue of entity-wide accounting is paramount to ensuring the credibility of the emissions inventory and any resulting emission reductions. 

CEG supports the Department’s proposal to require entities to report (1) direct GHG emissions from stationary or mobile sources within their organizational boundaries resulting from combustion of fossil fuels, process emissions and fugitive emissions and (2) indirect GHG emissions resulting from the generation of purchased electricity, steam or hot (or chilled) water that, in each case, is consumed by the entity. CEG interprets the indirect reporting provisions to mean that if an electric distribution company purchased wholesale electric power for re-sale to its customers and did not itself consume the energy (with the possible exception of line losses), then it would not be required to report the emissions associated with this purchased power (the reporting obligation would be on the generator of the electricity), and we support the proposal assuming this interpretation is correct. 

CEG also supports the provision in the proposed revisions to the Guidelines that would allow, but not require, entities to report other forms of indirect emissions such as emissions associated with employee commuting, materials consumed or products produced, and that would require such forms of indirect emissions to be clearly distinguished from required reports of indirect emissions associated with consumed energy. DOE then will keep track of these different types of reductions separately. Accordingly, DOE does not intend to resolve the potential conflict between the electricity purchaser and the relevant electricity generators, each of which may have claims to "ownership" of the reductions resulting from energy efficiency measures.  

5) Presumptive Right to Report and Register Emissions Reductions

The proposed Guidelines indicate that the owner of the facility, land or vehicle that generated the emission reductions or sequestration would be the entity presumed to have the right to report and register any emission reductions or sequestration, unless this presumption is altered by a written agreement between multiple parties to transfer this right. An example is provided in the Preamble of the proposed rule as to how this important provision would operate in what could, otherwise, represent an uncertain emissions reduction ownership situation.

For example, the owner of a wind turbine that sells its power to the grid is presumed to have the right to register such resulting emission reductions, even though this wind-generated electricity might be purchased at a premium by a local utility and, ultimately, resold at a premium rate to a local manufacturer.  

CEG believes that the issue of which entity has the right to report and register reductions under various circumstances is an important one that must be governed by clear rules in the Guidelines.  CEG supports DOE’s presumptive approach of assigning the rights to report and register emission reductions and sequestration to the owner of the facility, land or vehicle that generated the emission reductions/sequestration. In the case of electric generating facilities, the proposed Guidelines should reward and encourage those companies that incur the higher costs and risks involved in investing in low-emitting or zero-emitting energy technologies.  Without these investments, it will not be possible to diversify the nation's energy portfolio, with all of the attendant climate mitigation benefits.  In addition, the proposed approach is more consistent with existing state renewable energy credit trading programs, which typically recognize the generator as the entity presumptively entitled to credits.  Finally, it is CEG's view that an approach that recognizes registration rights in the generator of the emission reductions/sequestrations will be far easier to administer. 

While generally supporting DOE’s presumptive approach of assigning the rights to report and register emission reductions and sequestration to the owner of the facility, land or vehicle that generated the emission reductions/sequestration, CEG also supports the ability of an entity to rebut this presumption if, for example, the entity has entered into a contractual agreement that assigns the rights to report and register GHG reductions and sequestration in an alternative manner (e.g., to the purchaser of electricity). Recently executed contracts may explicitly assign the carbon reduction ownership rights. Older contracts, predating the concept of owning carbon reductions, may not explicitly assign these rights. In these cases, ownership rights should be negotiated between the parties involved. In the case of power purchase agreements for electricity entered into pursuant to the Public Utility Regulatory Policies Act of 1978, ownership of carbon reductions should be decided by state public utility commissions as similarly ruled by the Federal Energy Regulatory Commission for the purpose of renewable energy credit ownership.        

            6)         Certification of Information from Jointly Owned/Operated Facilities

In a related issue, Section 300.5(a)(6) of the proposed revisions to the General Guidelines attempts to address the issue of “double-counting” by requesting the names of entities that share the ownership or operational control of significant facilities or sources included in the reporting entity’s report and by requiring the reporting entity to “certify that, to the best of the preparer’s knowledge, the direct greenhouse gas emissions and sequestrations in the entity’s report are not included in the 1605(b) report of any of those other entities for the same calendar year.”  The issue of ownership and operational control of a particular facility can be a simple one, in the case of a facility owned and operated by one entity, or it may be a more complex situation, in the case of a facility with multiple owners that is operationally controlled by one or more entities. While CEG is sensitive to the Department’s concern about the potential for double-counting of a facility’s GHG emissions and reductions by multiple entities, it simply is not practical, or even feasible, to require a reporting entity to certify that the direct GHG emissions and sequestrations in the entity’s report are not included in the 1605(b) report of other entities that share ownership or operational control of a particular facility since there are no hard and fast rules governing which party or parties should be reporting exactly what direct emissions in complex ownership/operational control situations. Furthermore, there is no legal obligation that would compel a joint owner/operator to provide such information at the request of a reporting entity.

Take, for example, the following situation: Entity "A" and Entity "B" both own a 50% share of facility "X". Entity "B" operates the facility. Entity "A" decides to report emissions on an ownership share basis and therefore reports 50% of the emissions from facility "X". Entity "B" decides to report on an operational control basis and therefore reports 100% of the emissions from facility "X". In this case, neither facility can meet the certification requirement of 300.5(6). 

CEG concurs that each reporting entity should be required to identify co-owners and operators of shared facilities, including information on ownership percentages and contractual agreements governing operational control of a jointly-owned facility. Moreover, it may be appropriate to encourage entities to coordinate their reporting of direct GHG emissions and sequestrations from jointly-owned facilities in order to avoid double-counting. However, CEG believes that it is inappropriate to require any reporting entity to certify information reported by other parties with respect to a jointly owned/operated facility.

7)
Certification of Reports

Under the proposed revisions to the General Guidelines, the Chief Executive Officer (CEO), agency or household head, or person responsible for the reporting entity’s compliance with environmental regulations would be required to certify that reports are complete, accurate and consistent with DOE guidelines. If, as applied to a corporation, this provision is interpreted to mean that a person responsible for the corporation’s compliance with environmental compliance, who may or may not be an officer of the company, would be authorized to make the certification, then CEG supports this provision. Several federal and state environmental regulatory programs, including the acid rain program and the National Pollutant Discharge Elimination System program, allow corporations to designate individuals, who are not necessarily officers of the company, with the authority and responsibility of certifying the accuracy and completeness of compliance filings and other regulatory documents. CEG does not believe that the certification provisions for this voluntary program should be viewed any differently.

8)
Independent Verification of Reports

In the proposed General Guidelines, the Department strongly encourages, but does not require, independent verification of reports. CEG believes that third party verification should not be required at the time of reporting or registration. Since the reporting entities and EIA staff both review the reports, it is not necessary to add additional costs by requiring third party verification. Certification of the completeness and accuracy of the document by a responsible company representative (or agency or household head), coupled with the requirement in the Guidelines that detailed supporting documentation be maintained by the reporting entity for a minimum of three years to enable independent verification of all information reported, is adequate for such a voluntary program.  

Even if an entity chooses to seek registration of emission reductions, third party verification is better left to the demands of the marketplace through negotiations between the buyer and the seller. The process of third party certification can be expensive and require considerable internal resources.  As the market for GHG trading is only in the experimental stage at this point, a requirement of third party certification simply for registration would put an undue burden on those companies.   Entities should not be required to have their GHG reports certified by a third party, particularly in the absence of a mandatory GHG reduction program, as such a requirement would only act to discourage participation in the program. At this time, the focus should be on maximizing participation in voluntary GHG reporting programs.  Third party certifications are only appropriate where private parties determine that such certifications are necessary to facilitate a trade.

9)
Eligibility of Offsets

CEG supports the eligibility of emission offsets within 1605(b) as a mechanism for fully accounting for an entity’s GHG footprint. 

The issue of emission offsets is a key area for the electricity industry and other voluntary reporting entities that may one day be subject to mandatory requirements to reduce GHG emissions.  It is well know that there are limited means available to reduce GHG emissions – especially from the electricity sector. Emission offsets provide a cost effective opportunity to mitigate or otherwise offset GHG emissions. However, emission offset criteria (e.g., baselines, additionality, etc.) are often the focus of considerable debate among stakeholder groups.  In addressing these concerns, it is imperative that emission offsets meet the same criteria required of emission reduction projects that are carried out within an entity’s boundary. Also, key issues of ownership should be disclosed in the reporting to avoid double counting.  

10)
De Minimus Provisions

The breadth of the reporting requirements in the proposed revisions to the Guidelines might be somewhat more manageable if entities could exclude their insignificant emissions through a reasonable de minimis provision.  However, CEG believes that the de minimis threshold set forth in the proposed guidelines - the lesser of three percent or annual emissions of 10,000 tons of CO2-equivalent – is unreasonably low.  Even the Preamble of the proposed rule acknowledges that many power companies would be forced to tally up 99.9% of their emissions in order to have the right to register their reductions.  

CEG agrees with the many individuals at DOE's January 13, 2004 public workshop on the proposed Guidelines who advocated a de minimis threshold set at 5 percent,  an approach used by the World Resources Institute/World Business Council on Sustainable Development's "GHG Protocol."  In CEG's view, such a threshold would allow the program to focus on the more meaningful and significant sources of emissions.  It would strike the right balance between maximizing comprehensiveness in emissions reporting while keeping reporting costs reasonable.  

11)
Should International Emission Reductions Be Allowed into the Program?

CEG supports the voluntary inclusion of international emissions and reductions to the 1605(b) program. Again, it is well known that there are limited means available to reduce GHG emissions, especially from the electricity sector. Due to the global nature of the climate change issue, entities are increasingly evaluating opportunities for investment in assets and emission reduction projects overseas. As a result, many businesses, including a number of the CEG companies, have invested in emission reduction projects in reforestation and other sequestration projects around the world that are currently in the existing 1605(b) database.  Projects such as these should be eligible to be included in the GHG registry once they are re-evaluated under the new guidelines. 

CEG suggests that the Department treat non-U.S. emissions and reductions in the same two-tiered manner that it proposes to treat U.S. emissions and reductions. In other words, an entity would be allowed, but not required, to inventory and report all non-U.S. emissions and emissions reductions.  However, in terms of registration, if an entity wishes its non-U.S. emission reductions to be eligible for credit, then it must inventory and report all non-U.S. emissions on an entity-wide basis in order that the currency being tracked is its net emissions reductions. 

12)
Consideration of Emerging Domestic and International Approaches

Several international, federal and state entities have developed greenhouse gas reporting and reduction programs since DOE published its original Guidelines in 1994.  These programs are inconsistent and often contradictory.  This inconsistency creates uncertainty and confusion, which discourages participation in any one program.  In his February 14, 2002 policy statement, the President directed DOE to improve the 1605(b) guidelines by “taking into account emerging domestic and international approaches.”  Our understanding is that DOE is finalizing the draft Technical Guidelines.  We strongly urge that, as DOE completes that task, it heed the President’s guidance and work with other interested parties, such as the World Resources Institute, the Environmental Protection Agency, and the states to work towards one uniform set of reporting and inventory principles rather than multiple international, federal and state programs.  This approach would achieve comparable reporting, cost-effectiveness and, we believe, increased participation in DOE’s voluntary reporting program.

CEG appreciates the opportunity to comment on these Proposed General Guidelines and looks forward to reviewing the Technical Guidelines and providing comments on those as well. 

Sincerely,

Joseph A. Miakisz

Associate Director

The Clean Energy Group

