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February  17, 2004





DRAFT

Mr. Mark Friedrichs, PI-40

Office of Policy and International Affairs

U.S. Department of Energy

Room 1E190

1000 Independence Ave., S.W.

Washington, D.C.  20585

By email: 1605bgeneralguidelines.comments@hq.doe.gov
Dear Mr. Freidrichs:

National Mining Association appreciates the opportunity to provide the following comments on the Department of Energy’s (DOE) Voluntary Reporting of Greenhouse Gases 1605(b) Program, Proposed Revisions of General Guidelines as published in the Federal Register on December 5, 2003 (Vol. 68, No. 234. pp 68204-68230).

National Mining Association (NMA) represents producers of over 80 percent of the coal produced in the United States, the reliable and affordable domestic fuel used to generate over 50 percent of the electricity use in the nation today.  NMA’s membership includes the small number of uranium producers operating in the United States and companies that produce metals and minerals.  In addition, NMA represents manufacturers and distributors of processing equipment, mining machinery and supplies and other firms serving the mining industry.  

The mining industry, through the National Mining Association, is part of the Administration’s VISION program, having developed the Mining Climate Action Plan in response to the President’s call for industry to find ways to voluntarily reduce the emissions intensity of operations.  NMA supports the continuation of a voluntary emissions and emissions intensity reduction program as a way to address the climate issue without harm to our economy or the outlook for future growth. 

A voluntary reporting initiative is an integral and necessary part of the President’s climate program because it will allow documentation of progress made in achieving the goals set out.  We applaud the President’s stated policy of maintaining a voluntary greenhouse gas reporting system and registry within the Department of Energy and for the process to enhance the current 1605(b) reporting system not only to improve its usefulness but also to encourage expanded participation in the program itself.  A well-designed program must break from the complexity that is the norm for most government reporting systems and must be simple and straightforward.  The program must assist in providing the incentives necessary for firms and other entities to engage in actions that will reduce emissions and emissions intensity.

General Comments

Before providing comments on several of the questions raised in the Federal Register Notice, NMA would like to make five general comments.

1) According to the Federal Register notice, the proposed revisions to the 1605(b) program are a “proposed rule.”  The notice also states that DOE intends to seek amendments to the Code of Federal Regulations (CFR) for the assumed purpose of codifying the new guidelines.  We do not believe that these General Guidelines should be given the legal standing that publication in the CFR would indicate.  These are voluntary guidelines that should not be considered a part of the CFR and thus, possibly, legally enforceable.  The thought that these guidelines could be legally enforced at some time will discourage current participants from continuing to report and will also discourage new participants should they believe that the program is a regulation and not a voluntary initiative. Additionally, codification would make future changes and revisions much more difficult and time consuming.  

NMA recommends that, when finalized, the guidelines be published in the Federal Register and placed on the DOE – EIA website.  These Guidelines should not be included in the CFR.

2) NMA notes that only the General Guidelines are available for review and comment at this time.  NMA further notes that many of the proposed guidelines depend upon “Technical Guidelines” which have yet to be completed in draft and offered for public review.  According to the Federal Register Notice,  these Technical Guidelines, along with General Guidelines revised in response to this round of input, will be released for public comment later this year.  NMA urges DOE not to make any final decisions on the structure of the General Guidelines until comments have been received and considered for the entire reporting package.  The General Guidelines and the Technical Guidelines must be consistent if there is to be a workable greenhouse gas reporting system.  These elements cannot be considered in isolation. 

3) NMA notes that a number of industries, including the mining industry, are developing industry specific reporting protocols so that reports from companies involved in the same business activities are consistent.  NMA urges DOE to allow each industry that develops such a protocol to use it as a basis for reporting as long as it comports, and is consistent, with the General and Technical Guidelines as finalized.

4) NMA notes that a number of other organizations are developing greenhouse gas reporting guidelines and methodologies.  In particular, the Intergovernmental Panel on Climate Change (IPCC) has recommended methodologies for inventorying emissions from sources and sequestration from sinks.  The International Organization for Standardization (ISO) is engaged in an effort to develop emission-reporting standards.  DOE must find a way to coordinate the 1605(b) guidelines with these efforts to minimize duplication of effort particularly for those international companies that must comply with ISO reporting standards once these are completed. 

5) NMA would like to subscribe to the comments proffered by Peabody Energy Corporation that outline concerns that the Guidelines may inadvertently be anti-coal by encouraging utilities and other generators of electricity to switch from coal to a lower emitting fuel.  This would be counter to policies that are designed to encourage fuel diversity and the use of coal and advanced clean coal technologies.  

Specific Comments

1) Reporting entities and registration.  DOE has asked for comment on the nature and composition of entities that report.  NMA would encourage DOE to make the definition of an entity as flexible as possible and to allow the firm to choose the way that its reporting boundaries should be defined.  Firms can be organized in any number of ways – for example according to a product line or a process line.  It might be very difficult to combine emissions across the entire entity and each firm should be given the flexibility to choose the reporting boundaries that best suit its individual circumstances consistent with the requirements for complete and accurate reporting.  However, once chosen and defined, the firm should not be allowed to arbitrarily change reporting boundaries at will.  Specific guidelines should be established to determine when and how these boundary definitions can be changed. 

DOE should allow both entity and project reporting.  Entities that are unable or do not wish to report on an entity wide basis (as flexibly defined) for whatever reason should be encouraged to report on a project level basis.  

NMA disagrees with the DOE proposal for a two-tiered reporting system.  There should not be designations of “large” and “small” reporting entities or “registrants” and “non-registrants” or “pre 2003” and “post 2003” categories.  Rather DOE should use a system in which all comply with the same reporting guidelines, and in which both entity and project reporting should be allowed as long as the emissions and emission changes (or emissions intensity and changes in emissions intensity) are reported in the same way. 

The reporting system should be simple and easily understood so that all entities (no matter the size) can easily report but there should not be a difference in the way that a ton is reported by a large entity or a small entity.  A ton of  reduction is a ton of reduction and it should not matter how or where or by whom it is achieved.  This is an especially important point if, at some point in the future, the emissions reductions were to be subject to trading. 

With the exception noted below, all reductions in emissions reported (whether project or entity) should be eligible to be “registered” if a formal registry is established as long as they are reported in accordance with the DOE Guidelines.  

DOE has asked if trade associations should be allowed to report for an industry.  NMA believes that trade associations should be allowed to aggregate and report emissions for their respective industries, if asked to do so by that industry.  However, reporting through a trade association should not preclude reporting on an individual company basis or should not preclude reporting on individual projects.  If trade associations should report for an industry the trade association’s report should indicate which emissions are reported separately.  Further, emissions reported by trade associations should not be eligible for registration. 

2) Direct and Indirect Emissions.  The best approach to avoid double counting of emissions would be to accept only reports from end users.  However, as this is a voluntary system, it is more likely that many entities other than the end user will report emissions and emissions or intensity reductions. As we do not yet have the Technical Guidelines, it difficult to comment on direct and indirect emissions with any specificity.   NMA does believe that entities (and projects) should be encouraged to report both direct and indirect emissions on a segregated basis, if possible or on an aggregated basis if ownership of the indirect emissions or reductions is clear as though a legal agreement between reporting parties.  Reporting indirect emissions should be optional, however, and not a requirement if an entity (or project) elects to participate in the 1605(b) program unless reporting of indirect emissions is necessary to establish baseline emissions or emission reductions in accordance with other requirements of the reporting guidelines.   Indirect emissions reported should be clearly identified as to source and type.

3) Actual Emissions Reductions   NMA disagrees with DOE’s proposal to disallow reporting of reductions that are associated with a decline in output and/or facility closures.  Output for some industries can be very cyclical and will expand or contract with business and market conditions.  Plant closures or decisions to reduce output are dependent upon decisions made in the free market and reductions that occur for these reasons should be recognized.  The statutory authorization for the 1605(b) reporting program clearly stipulates that reductions from facility closure should be allowed.  

4) Base Year and Base Period.  NMA appreciates the flexibility that DOE is suggesting in establishing a base line period, specifically the option given an entity (or project) to use a four-year average in emissions or emissions intensity when calculating the base period.  We believe that the four year period suggested by DOE is adequate. 

NMA appreciates the concern that DOE has in “wanting to focus the program on current and future efforts” to reduce and/or sequester emissions.  However, a number of companies have, in the past, made emissions reductions, in good faith, in response to government programs or for other reasons.   DOE should continue to maintain projects that were reported to DOE under the previous 1605(b) program within the new data base.   Should an entity wish to report on emissions and emissions intensity reductions from a base year as early as 1990 to the present, and the entity can report such emissions and emissions intensity reductions using the general and technical guidelines and verifiability as required by the new reporting system, NMA believes that the entity should be allowed to do so.  We believe that past emissions reductions should be eligible for registration should a registry be established provided that they meet the data quality requirements for accuracy, reliability and verifiability of 1605(b). 

5) Verification / Certification.  DOE has proposed that a Chief Executive Office, agency head, or other person, responsible for reporting certify the report to “ensure that the submission is complete, accurate and consistent with DOE guidelines.”  NMA believes that DOE should be flexible as to the person “certifying” the report.  This is a voluntary report and certification does rise to the fiduciary level of a financial report or reports associated with regulatory activities (and this should not).  Therefore, the entity filing the report should be given the flexibility to decide which person (or officer of the company) certifies the report.

DOE has asked for comments on independent verification.  NMA believes that independent verification should not be required, but should be encouraged at the option of the reporting entity.

6) Quantification of Emissions Intensity.  NMA believes that the entity (or project) should be able to report based on either an emissions or an emissions intensity basis.  The entity should be consistent in the measurement used.  However, because the draft General Guidelines do not describe methodologies that can be used, we will withhold comment on this until the Technical Guidelines are completed.   We would like to note that emissions intensity, and the best way to measure emissions intensity, will differ among industries. Each industry should be encouraged to use a measure of emissions intensity that is tailored to the specific industry, but this measure should be the same across the entire industrial segment.  For example, if it is determined an appropriate measure for the coal mining industry is emissions/ton then that measure could be used by all coal companies that report modified as appropriate to reflect their individual circumstances.  

NMA appreciates the opportunity to offer these comments and will provide additional comments once the revised General Guidelines and draft Technical Guidelines are made available for comment.  We would be please to answer questions at any time. 
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