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February 17, 2004

Mark Friedrichs, Esq. 

PI-40

Office of Policy and International Affairs

U.S. Department of Energy

Room 1E190

1000 Independence Avenue, SW

Washington, DC  20585

Re:
10 CFR Part 300  General Guidelines for Voluntary Greenhouse Gas Reporting; Proposed Rule, 68 Fed. Reg. 68204  (December 5, 2003)

Dear Mr. Friedrichs:

Southern Company respectfully submits the following comments in response to the above-referenced notice and request for comment from the Department of Energy (DOE).  We appreciate the opportunity to submit comments on the proposed revised General Guidelines and request that they be made part of the public docket.

Southern Company has submitted reports using Form EIA-1605 every year since the program’s inception in 1995.  For activities through 2002, we have reported total project-based emissions reductions of over 73 million metric tons CO2 equivalent.  As a result, we are very familiar with the voluntary reporting program, its guidelines, and the issues associated with both entity-wide and project-based greenhouse gas (GHG) reporting.

The proposed guidelines note a number of objectives for improving the 1605(b) greenhouse gas reporting program, including:

· Assure the voluntary reporting program is an effective tool for reaching the 18 percent goal.

· Enhance the measurement accuracy, reliability and verifiability of information reported.

· Develop fair, objective, and practical methods for reporting.

· Encourage reporting at the highest level of aggregation.

· Minimize transactions costs, consistent with other objectives.

· Support independent verification.

As currently proposed, the revised guidelines still need significant improvement to achieve the objectives.  

We support the comments submitted by both the Electric Power Industry Climate Initiative (EPICI), and the Edison Electric Institute (EEI) regarding needed changes.  In the comments below, we highlight our views on some specific areas where important changes are needed.

I.  The system established by the proposed guidelines provides no incentive to take actions that would contribute to the President’s goal.  It also provides strong disincentives to register or report any actions that are taken.

The letters submitted by EPICI and EEI discuss these issues.  Rather than repeat the details of those discussions here, we simply refer you to those letters.

II.  While it appears that the proposed guidelines are intended, in part, to provide useful information to the CO2 markets, the information that will be registered under the proposed guidelines will have little or no value to the CO2 markets. 

Section II.I. refers to “selling registered reductions.”  CO2 market transactions in the U.S. to date are largely based on projects, but the guidelines essentially disallow registration of reductions from projects.  Conversely, essentially only net entity-wide reductions can be registered, even though such reductions are not being sought in market transactions.  

We do not understand DOE’s reluctance to allow broad registration of reductions from projects.  It is possible to quantify reductions from projects in a manner that is both credible and practical.  In some respects, project reductions can be viewed as more credible than entity-wide reductions because it is possible to tie the reduction to the specific action that caused the reduction.  And section 300.8(b)(5) already includes project-based reductions as one sanctioned method of calculating reductions, albeit as a “last resort.”

We strongly urge DOE to remove the “last resort” qualification and allow entities broad use of the option to register reductions from projects.  With project registration, the 1605(b) data base would include an additional set of information that would potentially be useful to the emissions markets.  It would also enhance the ability to use the data base for multiple purposes.    

III.  The system established by the proposed guidelines provides some entities with significantly greater flexibility than others.  In particular, it severely limits the flexibility provided to large (i.e., emissions greater than 10,000 tons CO2) integrated electricity generators in several ways.

Allowing an Inadequate De Minimis Exclusion.  Section 300.6(e) of the proposed guidelines addresses de minimis emissions as follows:

“. . . there may be small emissions from certain sources that are unreasonably costly or difficult to quantify.  A reporting entity may exclude particular sources of emissions or sequestration if the total quantities excluded represent less than 3 percent of the total annual CO2 equivalent emissions of the entity or less than 10,000 metric tons of CO2 equivalent, whichever is less.”
While this provision does recognize that there will be some emissions that are too costly or time-consuming to quantify, the exclusion allowed is totally inadequate, especially for large entities.  For example, if Southern Company were to report at the holding company level, the 10,000 metric ton CO2 exclusion that we would be allowed is less than .01 percent of the CO2 emissions from our generation alone.  This provides no relief whatsoever from having to quantify every last ton, regardless of cost or effort required, if we want to register reductions.  

While such a requirement to capture virtually every last ton does provide completeness in the extreme, it also detracts from the accuracy of what is captured.  As one attempts to capture smaller and smaller numbers of tons from more and more sources, such as vehicle and equipment fleets and forested land, the ability to do so accurately diminishes.  Use of methods that simplify the task would reduce the cost and effort required.  However, such methods usually rely on the use of generic emissions factors and/or simplified calculations.  These would be less accurate than the more complicated methods for quantifying the emissions from the smaller sources as well as the methods used to capture the emissions from the larger, more significant sources. 

Further, the stringency of this de minimis exclusion strongly discourages reporting “at the highest level of aggregation.”  

The revised guidelines need a significantly better balance between completeness, accuracy, and reasonable cost and level of effort than what is provided in the December 5 proposal.  We would strongly urge DOE to move away from a specific quantitative tonnage or percentage exclusion to a more qualitative approach, as recommended by some in the January 12 workshop.  Under this qualitative approach, entities would report the emissions and sequestrations from their significant business activities.  For transparency, the entities also would need to identify what was included and what was not, as well as explain their choices.  This qualitative approach also avoids the problem that entities would have to quantify literally all of their emissions to demonstrate that what they have excluded is within the de minimis allowance.

Alternatively, if DOE does choose to retain a quantitative de minimis allowance, we would urge that the fixed tonnage alternative be eliminated completely and that the percentage exemption be increased significantly.  Moving to a single percentage-based exclusion provides a more equitable standard for all entities, regardless of size.  It would provide larger entities with a more meaningful exclusion, while not providing so large a tonnage exclusion for smaller entities as to make the credibility of their inventories questionable.  As to specific levels, we would recommend that the percentage be increased to at least 5 percent. 

Limiting Reporting Entity to “Legally Distinct” Organizations.  Section 300.3 states that,

“A reporting entity must be composed of one or more legally distinct businesses, institutions, organizations or households. . . .”  [Bold typeface added.]

Within the electricity sector, adding the “legally distinct” element to this characterization seriously limits the flexibility afforded large integrated electricity generators where numerous plants are owned by an operating subsidiary and not as individual LLCs or other legal entities, while allowing significant broad flexibility to those with numerous plants organized as individual LLCs.  

For example, some large integrated electricity providers, particularly those that operate in states with competitive retail markets, are legally organized to capture their generating units in one, or perhaps several, generating subsidiaries. Those same companies may also have separate transmission and other functional subsidiaries.  Under the revised guidelines as proposed, these companies would be able to establish a reporting entity that consists of only their generation.  

On the other hand, other large integrated providers, particularly those that operate in states where retail markets are still regulated, may be legally organized in a different way, with their generation owned by individual operating companies.  These companies may operationally manage their generation under one or several business units.  However, because these generation business units are not legally distinct, they could not be used as the basis for a reporting entity under the December 5 proposal.

As another case in point, a wind farm organized as an individual LLC or other legal entity would be able to report as an entity and register avoided emissions as reductions.  However, if an integrated generator owns an identical wind farm along with a large set of fossil plants, it would be able to obtain the same level of registered avoidances only if it completes an inventory and achieves a sufficient level of other reductions to result in net reductions greater than avoidances achieved by the wind farm.

We strongly urge DOE to remedy these disparities.  One simple change that would be a good first step would be to redefine reporting entities to allow inclusion of corporate business and other organizational units, even though such business units may not be legally distinct.  This would level the playing field among large integrated companies, and would actually allow for more meaningful reporting entities.

Providing Greater Flexibility to Some Entities than to Others in Determining Reductions.  Section II.F. states,

“Some entities, such as electricity generators, would be expected to calculate net emission reductions for their entire entity (using one or more of the methods described below and in the Technical Guidelines).  Others, such as multi-product manufacturers, may not be able to determine the net emission reductions achieved by all elements of their entity using the methods allowed by the Guidelines.  These types of reporters could report the net emission reductions for as much of their entity as was practicable, in addition to reporting their entity-wide emission inventories.”
This language appears to give some entities the flexibility to isolate a portion of their inventories for the purpose of calculating net entity-wide reductions, while denying that flexibility to others, such as electricity generators.  Further, there is no explanation as to why the generators are being denied the same flexibility and held to a higher standard.  

As the examples in the previous section demonstrated, electricity generating firms can be structured very differently, leading to differing options and ultimate choices for reporting entities.  In the case of an entity that consists only of a single wind farm, it may be very easy and meaningful to calculate reductions for the entire entity.  On the other hand, electricity generating entities that are larger, more diverse, and more complex, may face the same challenges as multi-product manufacturers.  For example, such an entity may provide transmission and distribution services, and other customer services such as security systems and service, telecommunications services, and appliance sales, in addition to generating electricity.  Others may provide natural gas and related services in addition to electricity.  Myriad combinations and permutations exist.  If these complex entities can’t find a way to sort all this out to fit into the prescribed methods, then it would appear that they would be precluded from registering, while multi-product firms in other industries would be allowed to exclude what does not fit and register the rest.  This clearly puts the generator at a disadvantage.

DOE should allow all entities the flexibility to report as much as is “practicable,” particularly since these are voluntary reporting guidelines.  We strongly urge DOE to extend this valuable flexibility to all reporters, including electricity generators.

Providing Greater Flexibility for Small Entities.  Section II.G. states,

Entities with average annual emissions of less than 10,000 tons of CO2 equivalent, such as many farms and forest operations, small businesses and individuals, could report and register reductions that have occurred during and after 2003 without submitting the results of an entity-wide emissions inventory. . . .  Entities reporting under this provision would be required to determine the total annual emissions and sequestration associated with the type of activities on which they choose to report. 

This provision that allows small entities to register without providing a full inventory gives them greater flexibility not afforded to larger companies.  In reality, it is probably easier for a small entity to undertake a comprehensive emissions inventory than it is for larger companies, yet the small companies are allowed to pick a subset of their activities for registration of reductions.  Further, since there is “special recognition” for registration, it is only appropriate that all entities, regardless of size, meet the same standard -- face the same requirements and receive the same flexibilities.  We urge DOE to eliminate the special treatment for smaller entities, and allow all entities regardless of size or type to select a subset of their activities for compiling an inventory and registering reductions.

Requiring Certifications that Prevent Generators from Registering.  Section II.H. states that,

“. . . a reporting entity would have to certify that none of the reported emission reductions were:  double counted by the reporting entity (or to its knowledge, by any other reporting entity); or were the result of shifts in operations or activity from one part of the entity to another part of the entity, or to outside the boundaries of the entity.”
It is not unreasonable for DOE to expect entities to ensure that they have: (1) not double counted reductions within their own boundaries; and, (2) properly treated their own decisions to shift their operations and activities (i.e., have not included reductions from such shifts).  However, it is not reasonable to expect them to certify that other entities have not reported the same reductions.  

This is particularly the case since the proposed guidelines require entities to include the indirect emissions from their use of purchased electricity, heat, and steam as part of their entity-wide emissions.  The certification requirement would, in essence, require electricity generators to certify that none of their customers have reported any reductions in the indirect emissions from their electricity purchases.  It would be impossible for generators to know to what extent their customers (in some cases, millions of customers) have or have not reported any reductions associated with electricity purchased from the generator.  And, since it is likely that at least one of their customers would be reporting reductions in indirect emissions from electricity purchases, the generator could not make the required certification that none of their reductions were double counted.  Thus, it would appear that the generator would not be able to register any reductions.  

This also would be an issue for any entity that purchases electricity for their own use and wants to register reductions in the indirect emissions associated with that use.  Quite simply, if any of the electricity providers reported reductions, the purchaser would not be able to make the required certification, and thus would be precluded from registering reductions. 

Similar problems exist with regard to reductions resulting from shifts in activity to outside of the entity’s boundary.  Quite simply, electricity generators would have no way of knowing if any of their emissions reductions occurred because one or more of their customers shifted electricity use to another provider (causing activity to shift to outside of the generator’s boundary).  In deregulated markets, this difficulty is exacerbated by customer options to switch to a different provider altogether.  As a result, the generator could not certify that any of the reductions were not the result of a shift of activity to outside of its boundary, and therefore could not register any reductions.

We strongly urge DOE to limit these required certifications to only that knowledge which the entity could be reasonably expected to have.  This would mean that the entity would only have to certify that no double counting occurred within its boundaries, and that none of the reductions were the result of its own decisions to shift activities outside of its boundaries.
IV.  Including the indirect emissions from consumption of purchased electricity potentially results in significant double counting and reductions in accuracy.  

Section 300.6(c)(1) states,

“. . . the consumption of purchased electricity, steam, and hot or chilled water must be included in a reporting entity’s inventory as direct emissions.”
Including indirect emissions in the inventory automatically introduces double counting into the system, since indirect emissions are by definition someone else’s direct emissions.  Double counting of reductions also occurs to the extent that indirect emissions reductions are reported or registered.    

Because the entity does not know the actual emissions associated with their purchased electricity, steam, and hot or chilled water, it will need to rely on default emissions factors to convert consumption quantities to emissions.  These factors will be only approximations of the actual emissions, so will introduce inaccuracy into the system.  The guidelines indicate that DOE is likely to specify regional factors for electricity use.  Without knowing how broad or narrow the regions are to be, it is not possible to judge how much inaccuracy will be introduced.  However, suffice it to say that the broader the region, the larger the inaccuracy that is likely to be introduced into the system.  To the extent that indirect emissions reductions from purchased electricity, steam, and hot or chilled water are registered, this inaccuracy introduces variation into the quality of registered reductions.  

It is impossible to be more specific without seeing the Technical Guidelines

V.  Proposed guidelines for assessing whether third-party verifiers are “qualified” appears to restrict the choices to only those verifiers that have a specific verification certification.  

Section 300.11(a)(2) states that,

“”Qualified”, as used in this paragraph (a), means that verifiers must be certified by independent and nationally-recognized certification programs for the types of professionals needed to determine compliance with DOE’s reporting guidelines, such as the American Institute of Public Accountants, the American National Standards Institute and Registrar Accreditation Board’s (ANSI-RAB’s) National Accreditation program, or the Board of Environment, Health, and Safety Auditor Certification (BEAC).
The proposed rule does not address the question of credentials related to the technical knowledge of the entity’s business operations and processes, which are likely to be a more important factor in determining competence than AICPA certification.  This guidance would point entities to perhaps less qualified verifiers, and preclude consideration of verifiers that are highly experienced and technically qualified but may not have gone through the process to get a CPA or other general verifier certification.  

We urge DOE to provide guidance as to what should be considered in determining whether an independent verifier is “qualified,” rather than specifying who is “qualified” by rigid, narrow, prescriptive “musts.”  Such guidance would broaden and make more flexible the characterization of “qualified” in Section 300.11(a)(2)(a) by:

· Listing elements to consider in determining whether a verifier is qualified, rather than stating elements as “musts;”

· Including as elements to be considered (1) Certification by recognized certification programs; (2) Other verification credentials; (3) Technical/professional certifications related to the entity’s business operations and processes; and (4) Other credentials related to the entity’s business operations and processes; and

· Allowing the entity to determine the appropriate balance and mix of the four elements that is needed to make a verifier “qualified” in the context of the entity’s business circumstances and needs.

Further, this suggested guidance is more appropriate for a voluntary reporting system.

VI.  New guidelines should not become effective until reporting on calendar year 2005 activities in 2006.

Section I.B. states that:

With respect to the existing 1994 General Guidelines, DOE intends to publish a Federal Register notice of termination on the same day that DOE publishes the notice of final rulemaking setting forth the revised guidelines under section 1605(b) of EPACT.  Both the notice of termination and the notice of final rulemaking will contain an effective date, which will be the beginning of a future reporting period.
Even if the guidelines and forms are finalized sometime in 2004, it simply may not be possible for entities to report on 2004 data under the revised system.  If there are the significant changes to the data collection forms and data elements that EIA anticipates, reporters will probably need to make changes to their internal systems in order to report under the new guidelines and forms.  If the new guidelines and forms call for new data not already being collected for other purposes (which appears highly likely), the reporters will need to begin collecting the new information.  

However, since the guidelines and forms are not expected to be finalized until later this year, reporters will not know for some time whether they need any new data.  If the new guidelines are made effective for reporting on 2004 data, this would essentially require potential reporters to collect some of the new data (not data that has been collected for other purposes, but data that is not already being collected by the company for any reason) “after the fact.”  If it is just not possible to capture this new, needed data “after the fact,” then some reporters would effectively be precluded from reporting for 2004 under the revised system because the 1994 guidelines would have been terminated.  Even under stringent regulatory regimes, new regulations allow entities some time to get needed data collection and other systems in place before they become binding.  Keeping the 1994 guidelines and forms available for reporting on 2004 data in 2005 would allow everyone the opportunity to report for 2004, enabling us and others to maintain our record of annual reporting uninterrupted.  

Assuming that DOE does finalize the revised guidelines (including the General Guidelines, Technical Guidelines, forms and instructions) sometime in 2004, we strongly urge that the effective date be no earlier than January 1, 2005 – meaning that the first time the new guidelines would be applicable would be to report on calendar year 2005 data during 2006.  If, for some reason, the revisions are not finalized until 2005, then we would urge DOE to keep the current system available through 2006 for reporting on 2005, and make the new guidelines and forms first available for reporting on 2006 data in 2007.

VII.  Summary

Important changes are needed to the proposed General Guidelines to ensure that all of the objectives of the revision process are addressed.  Some of these changes have been highlighted in this letter and can be summarized as follows:

· Enhance the ability of the reporting system to encourage action to reach the 18 percent national intensity reduction goal by:  

(1) Allowing registration of emissions reductions from projects; 

(2) Limiting certification regarding no double counting of reductions to what occurred within the entity’s boundaries; and 

(3) Limiting the certification regarding no reductions from shifts in activity to those that were the result of its own decisions to shift activities outside of its boundaries.

· Ensure fairness and objectivity by allowing all those seeking to register reductions, regardless of size, industry, or business activity, the same flexibility to:

(1) Select the type of activity or activities to include in the inventory; and 

(2) Quantify emissions reductions and sequestration for as much of their entity as is practicable. 

· Encourage reporting at the highest level of aggregation and minimize transactions costs for reporters by:

(1) Redefining reporting entities to allow inclusion of corporate business units, even though the business units may not be legally distinct; and 

(2) Changing the de minimis exclusion to a qualitative basis or, if a quantitative basis is desired, increase the exclusion percentage to at least 5 percent without an absolute tonnage alternative.

· Encourage third-party verification by:

(1) Providing a list of elements to consider, and allowing entities to determine the appropriate mix of those elements in determining whether potential verifiers are qualified for their own circumstances.

· Change the effective date to no earlier than January 1, 2005 – meaning that the first time the new guidelines would be applicable would be to report on calendar year 2005 data during 2006.  If, for some reason, the revisions are not finalized until 2005, then the current system should be available through 2006 for reporting on 2005, and make the new guidelines and forms first available for reporting on 2006 data in 2007.

Southern Company appreciates the opportunity to submit these comments, and looks forward to further discussion and work with DOE and EIA on these and other issues relating to the enhanced registry and improved guidelines.  If there are any questions about this material, please contact Lee Ann Kozak at (704) 660-6717.

Sincerely,
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Charles H. Goodman

Senior Vice President, Southern Company Services

Research and Environmental Affairs

cc:
Margo Anderson, Deputy Assistant Secretary for Policy, DOE


Larisa Dobrianski, Deputy Assistant Secretary for National Energy Policy, DOE


Philip Cooney, Chief of Staff, CEQ


1605bgeneralguidelines.comments@hq.doe.gov
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